culpable may simply be a convenient basis on which to dis-
charge a person who has made substantial safety complaints
and who, operating a piece of equipment which was unsafer was
almost killed on company property ^Tr. 195).

The respondent's motion to dismiss was taken under
advisement (Tr. 197).

Findings and Conclusions

Although I cannot conclude from all of the evidence and
testimony adduced during the reinstatement hearing that
Mr. Jackson's claim of discrimination is frivolous or totally
lacking in merit, I do conclude and find that the respondent
has established that there is a serious question concerning
Mr. Jackson's physical condition and ability to perform the
duties of a bulldozer operator if he were to be temporarily
reinstated pending the adjudication of the merits of his
claim.  I also conclude and find from the documentary evi-
dence presented by the respondent that the temporary rein-
statement of Mr. Jackson at this time will place him in a
working environment where there is a real potential for
further injury and exacerbation of his prior injuries and
claimed existing loss of hearing.

In support of its argument that Mr. Jackson is physi-
cally unable to fully perform his job, the respondent has
presented documentary evidence consisting of doctor's state-
ments and reports, and compensation claims filed by
Mr. Jackson before a state workers compensation court.
Mr. Jackson has apparently retained counsel to represent him
in those proceedings, and as of the reinstatement hearing,
the claims were still pending for adjudication.  MSHA's evi-
dence to the contrary consists of two recently obtained state-
ments that Mr. Jackson is free to return to work.  For the
reasons which follow, I have given greater weight to the
statements produced by the respondent, and little weight to
the "work release" forms produce by MSHA.  I believe it is
obvious that these forms, one of which deals with an ulcer
condition, were obtained in an effort to summarily convince
me that Mr. Jackson is physically able to return to work.

There is no evidence that the doctors who executed the
work releases obtained by Mr, Jackson at the request of MSHA's
counsel a day or so before the reinstatement hearing were even
aware of his claimed loss of hearing due to equipment noise
exposure, and MSHA's counsel conceded that the doctor's were
probably unaware of the condition when they signed the release
statements.  A copy of Mr. Jackson's claim filed with the
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